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The Plaintiff has the burden of proving that Skydive Arizona has vauired a

secondary meaning,.

The mere fact that the Plaintiff is using Skydive Arizona, or that the Plaintiff |
began using it before the Defendants, does not mean that the trademark has acquired
secondary meaning. There is no particular length of time that a trademark must be used

before it acquires a secondary meaning.
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Tfademark Ownership

The law entitles the trademark owner to exclude others from using that trademark.
A person acquires the right to exclude others from using a trademark by being the first to
use it in the marketplace. The legal standard you must apply is determined by your

answer concerning the Instruction titled “Unregistered Mark Distinctiveness.”

If you find Skydive Arizona to be a valid trademark, that is, inherently distinctive,
you must consider whether the Plaintiff used Skydive Arizona as a trademark for
Plaintiff’s skydiving and instructional services before the Defendants began to use
Skydive Arizona or similar phrases to market its skydivkingy services in the area where the

Plaintiff sells its skydiving and instructional services. -

If you find that Skydive Arizona is not inherently-disﬁhctive, but the Pléintiff has -
shown that the trademark is descriptive and that the trademark has acquired Seéondary»
meaning, the Plaintiff has the burden of showing by a prepondefancé of ~the evidence thét-' . |
Skydive Arizona had gained secondary meaning before, the,Defehdants first begaﬁ: fouse

it or similar phrases.

A trademark is “used” for purposes of this instruction when it is used or displayed |
in the sale or advertising of services and the services are rendered in commerce, or the
services are rendered in more than one State or in this and a foreign country and the

person rendering the services is engaged in commerce in connection therewith.

If you find by a preponderance of the evidence that thé plaintiff has not shown that
the Plaintiff used Skydive Arizona before the Defendants’ use of the mark, then you |

cannot conclude that the Plaintiff is the owner of the trademark.
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Likelihood of Confusion

You must consider whether the Defendants’ use of the trademark is likélytoéause

confusion about the source of the Plaintiff’s or the Defendants’ services.

I will suggest some factors you should consider in deciding this. The presence or
absence of any particular factor that I suggest should not necessarily resolve_: wh@ther e
there was a likelihood of confusion, because you must cOns}ider all relevant’ evidénce in
determining this. As you consider the likelihood of confusion in; shbuld examaine the

following:

1. Strength or Weakness of the Plaintiff’s Mark. The more the cdnSumin‘g
public recognizes the Plaintiffs tradémark as an indicatioh of origin ,Of the
Plaintiff’s goods or serviées, the more likely it is that consumers wOuld be
confused about the source of the befendants’ goods or services if the ’

Defendant uses a similar mark.

2. Defendants’ Use of the Mark. If the Defendants and Plaintiff use their
trademarks on the same, related, or Compleméntary kinds of gqods or

services. there may be a greater likelihood of confusion about the source of -

the goods or services than otherwise.

3. Similarity of Plaintiff’s and Defendants’ Marks. If the overall impression

created by the Plaintiff’s trademark in the marketplace is similar to that
created by the Defendants’ trademark in appearance, sound, or 'meaning, i
there is a greater chance that consumers are likely fo bé confused by
Defendants’ use ofﬁ mark. Similarities in appearance, sound jor:meaning "

weigh more heavily than differences in finding the marks are similar.
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4. Actual Confusion. If usé by the Defendants of the Plaintiff’s trademérk has |
led to instances of actual confusion, this strongly suggésts a likelihood of
confusion. Howevér actual confusion is not required for a finding of |
likelihood of confusion. Even if aciual confusion did not occur, the
Defendants’ use of the trademark may still be likely to cause confusion. As
you consider whether the trademark used by the Defendants creates for
consumers a likelihood of confusid_n with the Plaintiff’s trademark, you |
should weigh any instances of actual confusion against the opportunities for
such confusion. If the instances of actual confusion have been relatively
frequent, you may find that there has beeg substantial'-agtual confusion. If,
by contrast, there is a very large volume 6f sales, but only a few isolated
instances of actual confusion you may find that there has not been

substantial actual confusion.

5. Defendants’ Intent. Knowing use by Defendants of the Plaihtiff’s ; :
trademark to identify similar goods or services may strohgly show an intent
to derive benefit from the reputation of the Plaintiff s.ﬁiark, suggesting an
intent to cause a likelihood of confusion. On the other hand, even in the
absence of proof that the Defendants acted knowingly, the use of Plaintiff’s
trademark to idéntify similar goods or services may indicate a likelihood of

confusion.

6. Marketing/Advertising Channels. If the Plaintiff’s and Defendants’
services are likely to be sold in the same or similar stores or'oUtlcts, or

advertised in similar media, this may increase the likelihood of confusion.
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7. Purchaser’s Degréé of Care; The more sophisticated the potential buyers
of the goods or services the more costly the goods or services, the more '
' careful and discriminating the reasonably prudent purchaser exérc.ising
ordinary caution may be. They may be less likely to be confused by

similarities in the Plaintiff’s and Defendants’ trademarks.
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Internet Cases and Likelihood of Confusion

In an Internet case, such as this one, the law considers three of the eight faetore
listed in the previous instruction on “Likelihood of Confusion” to be of greatest
importance: (i) Similarity of Plaintiff's and Defehdants’ mark; (ii) Defendants’ use of the
Mark; and (iii) Marketing/Advertising Channels. Therefore, if you find that,ai‘l‘three of
these factors weigh in favor of the Plaintiff, then you should find that the Piaintiff has

preven there is a likelihood of confusion, unless you find that the remaining factors weigh

strongly in the Defendants’ favor.
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Strength as a Likelihood of Confusion Factor

How strongly or distinctively a trademark indicates that a good or service comes
from a particular source even if unknown is an important factor to consider when
determining whether the trademark used by the Defendants creates for consumers a

likelihood of confusion with the Plaintiff’s mark.

The Plaintiff asserts Skydive Arizona is a trademark for its skydiVing and
instructional services. The Plaintiff contends the Defendants’ use of Skydiver Arizona and
similar phrases in connection with the Defendants’ skydiving business i\nfri‘ngeé |
Plaintiff’s trademark and is likely to cause confusion about the origin of services

associated with that trademark.

The legal standard for determining strength or weakness for the purposes of the
likelihood of confusion test is the same one you were asked to apply in Instruction

“Unregistered Mark Distinctiveness.” Accordingly, you have already received the

instructions concerning mark strength and weakness that follow. Please read it “again‘, :

however, to ensure you properly apply the test in this instance.
Spectrum of Marks

Trademark law provides protection to’ distinctive or strong trademarks. Conversely,
trademarks that are not as distinctive or strong are called "weak" trademarks and receive
less protection from infringing uses. Trademarks that are not distinctive are not éntitled to
any trademark protection. For deciding trademark protectability you mustk consider
whether a trademark is inherently distmctive Trademarks are grouped into four
categories according to their relative strength or distinctiveness. These four categorles

are, in order of strength or distinctiveness: arbitrary (which is mherently distinctive),
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suggestive (which also is inherently distinctive), descriptive (which is protected only if it
acquires in consumers’ minds a “secondary meaning” which I explain in Instruction

“Secondary Meaning” and generic trademarks (which are entitled to no protection). :

Arbitrary Trademarks. The first category is “inherently distinctive” trademarké.
They are considered strong marks and are clearly protectable. They involve the arbitrary, o
fanciful or fictitious use of a word to designate the source of a service. Such a trademafk
is a word that in no way describes or has any relevance to the particﬁlar service it is meant
to identify. It may be a common word used in an unfamiliar way. It may be a newly
created (coined) word or parts of common words which are applied in a fanciful, fictitious

or unfamiliar way, solely as a trademark.

For instance, the common word “apple” becanie a strong and inherently distinctiVe
trademark when used by a company to identify the personal ccmputers that compéiny sold.
The company s use of the word “apple” was arbitrary or fanciful because “apple” dxd not
describe and was not related to what the computer was, 1ts components, mgredients;
quality, or characteristics. “Apple” was being used in an arbitrary way to desxgnate for |

consumers that the computer comes from a particular manufacturer or source.

Suggestive Trademarks. The next category of marks is suggéstive tradem&rks. ;
These trademarks are also inherently distinctive but are considered weaker than arbitrér& o
trademarks. Unlike arbitrary trademarks, which are in no way related to what the product
or service is or its components, quality, or charaéteristics, suggestive trademarks imply
some characteristic or quality of the product or service to which they are attached. If the
consumer must use imagination or any type of multifstagé reasoning to understand the
trademark’s significance, then the trademark does not describe the product’s features, but

suggests them.
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A suggestive use of a word involves consumers assoéiating the qualities the word
suggests to the product or service to which the word is attached. For example, ,When
“apple” is used not to indicate a certain company’s computers, but rather “Apple-A-Day” |
Vitamins, it is being used as a suggestive trademark. “Apple” does not describe what the
vitamins are. However, consumers may come to associate the healthfulness of “an appl’e a
day keeping the doctor away” with the supposed benefits of taking ;‘AppleéA—Dayf’ o

Vitamins.

Descriptive Trademarks. The third category of marks is descriptive trademarks.
These trademarks directly identify or describe some aspect, characteristic, or quality of
the product or service to which they are affixed in a straightforward Way that reguires no

exercise of imagination to be understood. -

For instance, the word “apple” is descri_ptive when used in the trademark ,
“CranApple" to designate aA cranberry—apple juice. It directly describes ingredients of the
juice. Other common types of descriptive trademarks identify where a pfoduct or service
comes from, or the name of the person who makes or sells the product’ or service. Thus,
the words “Apple Valley Juice” affixed to cider from thé California town of Apple Valley -
is a descriptive trademark because it geographically describes where the cidef con(;és
from. Similarly, a descriptiVe trademark can be the personal name of the person who
makes or sells the product. So, if a farmer in Apple Valley, Judy Brown, sold her cider‘
under the label “Judy’s J uice” (rather than Cran Apple) she is making a descriptive use oy/f :
her personal name to indicate and describe who produced the apple'cider' and she is using

her first name as a descriptive trademark.

Generic Trademarks. The fourth category of trademarks is entitled tono

protection at all. They are called generic trademarks and th‘ey give the generi{{l name:Qf
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the product or service of the Plaintiff. They are part of our common language whlch we
need to identify all such sumlar services. They are the common namc for the product or
service to which they are affixed. It is the general name for which the partlcuiar product ‘

"or service is an example.

It is generic if the term answers the question "what is the product or service bemg
sold?" If the average relevant consumer would identify the term with all such similar
services, regardless of the provider, the term is generic and not entitled to protection asa -

trademark.

Clearly, the word apple can be used in a generic way‘ and not be entitled t@‘,ény ~~
trademark protection. This oecurs when the word is used to identify the ﬂ,eshy;’ted fruit
from any apple tree. The computer maker who uses that same word to identify the
personal computer, or the vitamin maker who uses that word on vitamins, has n& claim
for trademark infringement against the grocer who used that same waOrd toindicéte the
fruit sold in a store. As used by the grocer, the word is generic and does not md!cate any -
particular source of the product. As applied to the fruit, “apple” is mmply the ‘ctjmman E

name for what is being sold.
Secondary Meaning and Mark Strength

If you determine that Skydive Arizona is weak—that is su‘g‘gestiVevnr descriptiva
you must consider the recogmtlon that the mark has among prospecuve purchasers ThlS ,

market recognition is called the trademark’s “secondary meamng

'A word, symbol, or term acquires a secondary meaning when it has been used in
such a way that its primary significance in the minds of the prospective purchasers is not

the product itself, but the identification of the product W1th a smgle source, regarcﬂess cf
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whether consumers know who or what that source is. You must find that the
preponderance of the evidence shows that a significant number of the consuming public
associates the Skydive Arizona with a single source, in order to find that it has acquired

secondary meaning.

You may consider the following factors when you determine whether Skydive

Arizona has acquired a secondary meaning:

1. Purchaser Perception. Whether the people who purchase the si{ydiving or
instructional services that bear the claimed trademark associate the |

trademark with the owner;

2. Advertisement. To what degree and in what manner the owner may have

advertised under the claimed trademark;

3. Demonstrated Utility. Whether the owner successfully used this '

trademark to increase the sales of its services;

4.  Extent of Use. The length of time and manner in which the owner used

the claimed trademark;

5. Exclusivity. Whether the owner’ s use of the claimed trademark was‘

exclusive;

6. Copying. Whether the Defendant intentionally copied the owner’s

trademark; and

7. Actual Confusion. Whether the Defendants’ use of the Plaintiff>s

trademark has led to actual confusion.
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If a suggestive trademark has such secondary meaning, it becomes stronger. If it

has developed no secondary meaning, it remains a weak tradémarky.

On the other hand, descriptive trademarks are protectable only to the extent you
find they acquired distinctiveness through secondary meaning by the f}ublic fcom‘ing"to ‘
associate the mark with the owner of the mark a particular sotrce. Descriptiﬁe trademarks :
are entitled to a protection only as broad as the secondary meaning they haizé acquireﬂ, if o

any. If they have acquired no secondary meaning, they are entit‘led‘to no pro‘tecticink. ' -
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Initial 'Interest Confusion

You must éonsider whether the Defendants’ use of Plaintiff’s “Skydive Arizona”
 trademark caused initial interest confusion. Initial interest confusion occurs where a |
defendant uses a plaintiff’s trademark in a manner calculated to captt&e initial consumer
attention, regardless of whether an actual sale may be completed as a result of the .
confusion. Under this doctrine, a defendant may not include in its metatags the plaintiff’s

trademark or any term confusingly similar to the plaintiff’s trademark.
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Defense of Fair Use

The owner of a trademark cahnot exclude others from 'making’ a fair use 0f that
trademark. A defendant makes fair use of a ‘mark when‘,thé defendant uses it as other than -
a trademark, to accurately describe the geographic location of the defendant’s own
services. The fair-use defense is only available to thé defendant if the plaintiff has
. demonstrated there is a likelihood of confusion or initial interest confusion}by a ‘

preponderancebof the evidence.

The Defendants contend that they fairly used the trademark tofdescribe the
Defendants’ service. The Defendants have the burden of proving the1r fair use of the ;

mark by a preponderance of the ev1dence
A defendant makes fair use of a trademark when the defe‘ndan’t:k

1. used the mark other than as a trademark or other than to distinguish the
defendant’s or services from the plaintiff’s and to indiqate the source of the

defendant’s goods or services;
2. used the mark fairly and in good faith; and

3. used the mark only to describe the defendant’s goods or services or 't‘h"eir,
geographic location as those of the defendant’s and not at all to describe the.

plaintiff’s product.

45



Case 2:05-cv-02656-MHM Document 365-1  Filed 10/02/09 Page 15 of 32

Good Faith as a Fair-Use Faétor

In considering the second element of the fair-use defense, that the Defendants used

the mark fairly and in good faith, you may consider as relevant factors:
L. the degree of likely confusion;
2. the strength of the trademark Skydive Arizona;

3. the descriptive nature of the terms for the skydiving and instructional
services being offered by Plaintiff and the availability of alternate

descriptive terms;

4. any differences among the times and contexts in Which Plaintiff has used

the terms.
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Derivative Liability: ’Inducing Infringement

A Defendant is liable for trademark infringement by another if that Defendant

intentionally induced another to infringe the trademark.

The Plaintiff has the burden of proving each of the following by a preponderance

of the evidence:

1. CASC, Inc., IGOVincent, Inc., or USSO, LLC infringed the Plaintiff’s

trademark;

2. Ben Butler or Cary Quattrocchi intentionally induced any or all of the

Defendants named in step “1.” above to infringe Plaintiff’s trademark; and

3. the Plaintiff was damaged by the infringement.

If you find that each of the elements on which the Plaintiff has theﬂburdeﬁ of proof
has been proved, your verdict should be for the Plaintiff. If, on the other hand, the
Plaintiff has failed to prove any of these elements, your verdict should b’e‘ for the

Defendant on this issue.
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Aiding and Abetting

You must determine whether Defendants Ben Butler, Cary Quattrocchi, and

Atlanta SC, Inc. aided and abetted Defendants CASC, Inc., IGOVincent, Inc., or USSO,

LLC in conduct for which they are liable to Plaintiff. On this clalm Plaintiff amst prove:

1.

which it is liable to Skydive Arizona;

Ben Butler, Cary Quattrocchi, or Atlanta SC, Inc. was aware that CASC,

engaging in such conduct; and

Ben Butler, Cary Quattrocchi, or Atlanta SC, Inc. provided subﬁ‘tﬁnﬁal
assistance or encouragement to CASC, Inc., 1GOVincent, Iif;c.;' or USSO;

LLC with the intent of promoting the wrongful conduct.

CASC, Inc., IGOVincent, Inc., or USSO, LLC engaged in conduct for

Inc., IGOVincent, Inc., or USSO, LLC was going to engage orws,‘_.,y! D
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Plaintiff’s Actual Damages

If you find for the Plaintiff on the Plaintiff’s trademark infringement claim you

must determine the Plaintiff’s actual damages.

The Plaintiff has the burden of proving actual damages by a preponderance of the
evidence. Damages means the amount of money which will reasonably and fairly
compensate the Plaintiff for any injury youy find was caused by the Defendants”. |

infringement of the Plaintiff’s registered trademark.
You should consider the following:
1. The injury to the Plaintiff’s reputation;

2. The injury to or loss of Plaintiff’s goodwill, including injury to the }.

Plaintiff’s general business reputation;

3. The lost profits that the Plaintiff would have earned but for the Defendan’tsﬁ:, o

infringement. Profit is determined by deducting all expenses from gross -

revenue;
4. The expense of preventing customers from being deceived; and
5. The cost of future corrective advertising reasonably required to correct any

public confusion caused by the infringement.

When considering prospective costs (e.g., cost of future ad’vértising, expense of
preventing customers from being deceived), you must not overcompensate. Accordingly,
your award of such future costs should not exceed the actual damagg to the]valué of the

Plaintiff’s mark at the time of the infringement by the Defendants.
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The fact that Defendants did not profit from the infringement, if proven, doesnot

AN
~

preclude an award of damages.
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| Defendnnts’ Pyrofits

In addition to actual damages, the Plaintiff is entitled to any profits earned by the f

Defendants that are attributable to their infringement of Skydive Arizona, which the
Plaintiff proves by a preponderance of the evidence. You may not, however, ‘.;iénclude in
any award of profits any amount that you took into account in determmmg actual

damages
‘Profit is determined by deducting all expenses from gross revenue. |

The Plaintiff has the burden of proving a Defendants’ gross revenue attributable te
the infringement of Skydlvc Arizona by a preponderance of the evidence. Gross revenue -

is all of Defendants’ receipts from using the trademark in the sale of servwes

Expenses are all operatlng and productlon costs 1ncurred in producmgsthe gross :
revenue. The Defendants have the burden of provmg the expenses that should be
deducted from their gross revenue by a preponderance of the evidence. Defendants aisQ,_’i,f :
~ have the burden of proving the portion of the profit attributable to factors other than use |

of the infringed trademark

Unless you find that a portlon of the proﬁt from the sale of the 1-800- Skyr:lde
_reservations and gift cert1ﬁcates using the trademark is attributable to factors other than

use of the trademark, you shall find that the total profit is attributable to the ylnfrmgement.
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Calculating Profits: Deductions for Expenses

As stated in the previous instruction, the Defendants have the burden of pra‘s?iﬁg by "
a preponderance of the evidence the expenses that should be deducted from their gross
revenues attributable to their infringement of Skydive Arizona. The following Q/pesaof

expenses may not be deducted from their gross revenues:
e

1. Attorney’s fees and costs incurred in defending against the claims of

trademark infringement that are the subject of this lawsuit.
2. Expenses related to the correction or rectification of the infringing conduct

3. Incomes taxes paid during the period of years in question.
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Calculating Profits: Set-Off Losses

In determining the Defendants’ profits, any business losses sustained by the
Defendants in one year may not be deducted or set off from profits attributable to their

infringement of Skydive Arizona earned in other years.
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Willful Ihfringement

If you find that the Defendants infringed the Plaintiff’s trademark, you must also
determine whether the Defendants used the trademark wilfully, knowing it was an

infringement.
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- Elements: Unfair Competition (Cybe’rsquatting)"

On the Plaintiff’s claim for unfair competition (cybersquatting) under Section
43(d) of the Lanham Act, the Plaintiff has the burden of proving each of the folloWing

elements by a preponderance of the evidence:

1. Skydive Arizona is a valid trademark entitled to protection because it is

distinctive or has acquired secondary meaning;

3. Defendants’ domain name(s) is identical or confusingly similar to

Plaintiff’s “Skydive Arizona” trademark;
4. Defendants used, registered, or trafficked in the domain name(s); aridg,’ :
5. with a bad faith intent to profit.

A person “traffics” in a domain name if the persoh engages in a transaction
including, but not limited to sales, purchases, loans, pledges, licenses, exchanges of"
currency, and any other transfer of the domain name at issue for consideration or receipt

in exchange for consideration.

For the purposes of this instruction, a Defendant has not “used” a domain name,
unless you find that the Defendant is the registrant of the dnmainname or the registrant’s

authorized licensee.
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Bad Faith Intent to Profit

In determining whether Defendants had a bad faith intent to‘pkroﬁt from Plaintiff’s
Skydive Arizona trademark, you may consider the following factors. You may ’decidé “

that not every factor a applies to this case, and you are not limited to only these factors.

1. the trademark rights or other intellectual property rights of a Defendant, if

any, in the domain name;

2. a Defendant’s prior use, if any, of the domain name in connection with the

bona fide offering of any goods or services;

3. a Defendant’s bona fide noncommercial or fair use of the mark in a site

accessible under the domain name;

4. a Defendant’s intent to divert consumers from the mark‘owher’s,‘pnlin@
location to a site accessible under the domain namethat couldtharm the
‘goodwill represented by the mark, either for commercial gain or with the
intent to tafnish or disparage the mark, by creating a likélihood of confusion

as to the source, sponsorship, affiliation, or endorsement of the site;

5. a Defendant’s offer to transfer, sell, or otherwise assign the domain name o
the mark owner or any third party for financial gain without having used, ;or ;
having an intent to use, the domain name in the bona fide offeririg of ahy ‘
goods or services, or the person's prior conduct indicating a pa“ttcfny of such

conduct;

6. a Defendant’s provision of material and misleading false contact

information when applying for the registration of the domain name, the |
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person's intentional failure to maintain accurate contact information, or the

person's prior conduct indicating a pattern of such conduct; -

| 7. a Defendant’s registration or acquisition of multiﬁledomain narheéf which
the person’or company knows are identical or confusingly similar to marks
6f others that are distinctive at the time of registration of such domkaizn |
names, or dilutive of famous marks of others that are famous atthétime of |
registration of such domain names, without regard to the ‘goods Or services

of the parties; and

8. the extent to which the mark incorporated in a Defendant’s domain name

registration is or is not distinctive.

Bad faith intent shall not be found in any case in which you determine that a
Defendant believed and had reasonable grounds to believe that the use of the doma;in

~-name was a fair use or otherwise lawful.
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Statutory Damages: Unfair Competition (Cybersquattihg) |

If you find that Defendants committed acts of unfair competition (cyﬁersquatting),
Plaintiff is entitled to receive statutory damages. Statutory damages, as opposed to actual
damages, are set by law (statute). You may award Statutory damages for each violation
of Section 43(d) of the Lanham Act (cybérsquatting) of not les”s than $1,000 and not more

than $100,000 per infringing domain name.

The amount of statutory damages awarded is independent of any award of actual
damages or profits you may decide to award to éompensate Plaintiff based on its

trademark violation or false advertising claim.
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False Advertising

You must determine whether Defendants acted willfully with regards to Plamﬂff’ 5 |

claim for false designation of origin and unfalr cempctltlon under the Lanham Act § 43(&), -

(false advertlsmg) Defendants acted willfully if their actlons Were mtended tﬁ d@ﬁmve, |
cause confusion, or cause mistake amongst the publlc Plaintiff has the burden of pm’vmg |

" Defendants’ willfulness by clear and convincing evidence.
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Duty to Delibera’t'ek

When you begin your deliberations, you should elect one member:of the Juryas
your presiding juror. That person will preside over the deliberations and speak for you

here in court.

You will then discuss the case with your fellow jurors to reach agreément if you :

e

can do so. Your verdict must be unanimous.

Each of you must decide;tlie case fdr yourself, but you should de SO jbﬁly after you
have considered all of the evidence, discussed it fully with the other jurors, and listened to. "

the views of your fellow jurors.

Do not hesitate to change your opinion if the discussion persuades you th‘at'youu‘ -

should. Do not come to a decision simply because other jurors think it is right.

It is important that you attempt to reach a unanimous yverdicAt but, of course, only if B

each of you can do so after having made your own conscientious decision. Do not change

an honest belief about the weight and effect of the evidence simply to réapfh a verdict. '

)
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Use of Notes

Whether or not you took notes, you should rely ,(V)‘n.yﬂur own memory of the »
evidence. Notes are only to assist your memory. You should not be overly mﬂuenced by '

your notes or those of your fellow jurors.
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Communication with the Court

If it becomes necessary during your deliberations to commumcate with me, you‘
may send a note through my courtroom deputy or one of my law clerks, mgned by ycmx
presiding juror or by one or more members of the jury. No member of the jury shﬁuld
ever attempt to communicate with me except by a signed wrltmgﬁ,fl will comm»mwﬁ,te
with any member of the jury on anything concerning the case only in writing, or here in

open court.

If you send outa question, I w1ll consult with the partles before answermg it,
which may take some time. You may continue your dehberatlons while waiting for the
answer to any question. Remember that you are not to tell anyone——-mcludmg me—fehow
the jury stands, numerically or otherwise, until after you have reached a unénimaus o

verdict or have been discharged. Do not disclose any vote count in any note to the court.
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Return of Verdict

A verdict form has been prepared for you.

This verdict form asks you to consider and make a decisidn about éach of the -
parties’ claims. ‘When considering each claim, first detennine whether the pax’typummng :
that claim met its burden of proof, based on the instruétions'thét | havé given yoil.' I‘f you
- find that the party met its burden of proof, then proceed to award damages on thafélyaim, S

using the instructions that I have given you.

After you have reached unanimous agreement on a verdict, your presiding juror
will fill in the form that has been given to you, sign and date it, and advise the court that

you are ready-to return to the courtroom.
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